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Introduction
The Social Security Administration has filed a complaint
with the Board seeking an order authorizing it to remove Don

Edgar Burris from the federal service. Mr. Burris is employed by

1 The motion of the Federal Administrative Law Judges Conference
to appear as an amicus curiae, which was filed after the issuance
of the recommended decision, is hereby granted.
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the Social Security Administration as an administrative law judge
(”ALJ”). In that capacity he adjudicates, at the administrative
level, cases involving claimants’ requests for Social Security
disability benefits. In order to insulate administrative
adjudicators from improper agency pressures, Congress
incorporated a provision, new codified at 5 U.S5.C. § 7521, into
the Administrative Procedure  Act which provides that
administrative law judges cannot be removed until they have had a
hearing before an independent tribunal. Ramspeck v. Federal
Trial Examiners Conference, 345 U.S. 128 (1953); Social Security
Administration v. Goodman, 19 M.S.P.R. 321, 327 (1984). That
forum originally was the Civil Service Commission and is now this
Board.

Under our regulations, cases brought pursuant to this
statute can be referred to an administrative law Jjudge to cecnduct
a hearing and to issue a recommended decision.
5 C.F.R. § 1201.135(a). This case was so referred, and we now
have a recommended decisicon before us for consideration.

The agency sought permission to remove the respondent on the
basis of five charges, each of which was sustained, in wheole or
in part, in the recommended decision, which concludes that the
agency met the statutory standard and established that “good
cause” exists to authorize respondent’s removal. We agree that
good cause exists to discipline the respondent, although we do
not believe that good cause was established 1in charge 4.

Therefcore, for the reasons set forth below, we ADOFT the
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recor;.mended decision, as MODIFIED, and incorporate it in this
final decision.

| In this opinion we will discuss the individual counts and
the issue of penalty and we will address the material exceptions
of the respcendent as they relate to those issues, Generally
speaking, the respondent’s exceptions to the recommended decision
have not assisted the Board in conducting its analysis of the
recommended decision. Those exceptions were contained in a
rambling, 840-page filing which rarely addressed specific
findings or charges, and which contained a massive amount of
hyperbole, but 1little persuasively reasoned argumentation.2 All
of respondent’s exceptions, except for those which relate to
charge 4, are denied.? It is impractical because of the sheer
number of respondent’s exceptions, and virtually impossible

because cf their logical imprecision, to state the reasons for

¢ For example, on numerous occasions, the respondent referred teo
the administrative law judge who heard this case as the "agency
co=-counsel." In addition, throughout the exceptions, the
respondent vilified the administrative law judge by attacking his
integrity, reputation, and intelligence. Because of those and
comparable excesses relating to other individuals, the
respondent's filing transcends the bounds of any standard for
acceptable behavior and, were it not for the seriousness of the
issues presented in any section 7521 case, deserves, as the
agency suggested, to be rejected out of hand.

3 Respondent filed several motions to have the Board augment the
record after the issuance of the recommended decision. They are
alsc denied. One motion complained that the agency had notified
respondent of his obligation to schedule 208 hours of "use or
lose" leave which he had accumulated. He wished to remain on
administrative leave and charged that the agency was placing him
on enforced annual leave. ‘Federal employees, however, are
statutorily proscribed from accumulating annual leave in excess
of 240 hours over a one-year period. 5 U.S.C. § 6304(a).
Raspondent does not fall within any of the exceptions. provided by
that statute. The other motions addressed issues immaterial to
this case.
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denying each of them. Therefore, only respondent‘s material
exceptions will be addressed in the succeeding sections of this
opinion, despite the fact that all of respondent’s exceptions
have  been consideréd, to the extent  that fhey were
4

understandable.

Count One

In Count One, the agency charged the respondent with
”insubordination, disruption and unprofessional actions amounting
to open contempt and defiance of administrative authority.” The
agency 1llustrated this charge by numerous specifications
describing examples of conduct which it claimed demonstrated that
defiance and contempt of administrative authority. The
recommended decision found that many of those specifications were
proven, that they did constitute conduct which amounted to
improper defiance of administrative authority, and that such

conduct constituted good cause to discipline an administrative

4 Administrative orders do not need to provide the reasons for
denying each and every exception in order to comply with the
provisions of 5 U.S.C. § 557(c). See Borek Motors Sales, Inc. V.
N.L.R.B., 425 F.2d 677, 681 (7th Cir.), cert. denied 400 U.S. 823
{1970). In that case, the court found that the agency’s final

order - which adopted a recommended decision as modified, and
which discussed only some of the exceptions, while necessarily
overruling the others by implication -~ contained sufficient

rulings and analysis to mweet the requirements of the
Administrative Procedure Act.



5

law judge. Recommended Decision (hereafter, R.D.) at 7-12. We
agree.5

In Social Security Administration v. Goodman, 19 M.S.P.R.
321, 330 n.8 (1984), we held that the efficiency of the service
standard contained in 5 U.3.C. § 7513 is differént from the good
cause standard contained in section 7521, but that traditional
chapter 75 cases could, where appropriate, provide guidance in
interpreting the meaning of ”good cause” in cases brought against
administrative law judges. Conduct of the same nature as that
described in this count has been held to viclate the efficiency
of the service standard. Count One contains chérges of
insubordinate and disruptive behavior amounting to an insolent
disrespect toward supervisors. Because of the obviocus effect on
the workplace of copduct which is inspired by such an attitude,
an insolent disrespect toward authority, manifested through
insubordinate and disruptive behavior, has traditionally been
seen as a proper basis for removing an employee under the

efficiency o©of the service standard. Jefferson v. Veterans

Administration, 6 M.S.P.R. 348, 352 (1981).

5 The recommended decision found that some of the examples of the
respondent's contemptuous and defiant behavior did not, on their
own, amount to '"good cause" because they were permitted by law.
R.D. at 13 and 18. An example of that kind of behavior is the
respondent’s filing of theft~of-money chargs:s against his

supervisor with the local police. We have no need to, and have
not been asked by the agency to, reconsider those partial
rulings. However, were they decisionally significant, we would

revisit those holdings since they imply that an act which is
lawful cannot also be impermissibly contemptuous or defiant.
That is a position with which we do not agree and, in fact, with
regard to the second count, we will be holding that good cause
under section 7521 can be rootad in an administrative law judge's
lawful but abusive use of a regulatory right to file grievances,
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In addition, there is no doubt that the type of conduct
which this respondent engaged in =-- conduct which amounted to
insclent disrespect for supervisors -- 1is so distasteful and
intolerable 1in the workplace that it should also be held to
violate the good cause standard. However, in examining the
charge contained in this count, we must also be careful to insure
that our analysis does not undercut the important protections
enacted by Congress to insure the independence of administrative
law judges.

In order to effectuate those protections, we have in the
past determined that the rules governing insubordinate and
disrespectful behavior by administrative 1law Jjudges are not
identical with those governing such behavior by other federal
employees. Therefore, while we have allowed administrative law
judges to be disciplined for failing te follew instructions, we
have also held that they cannot be disciplined for failing to
comply with instructions  which constitute an improper
interference with their adjudicative functions. Social S=curity
Administration v. Manion, 19 M.S.P.R. 298, aff’d, 746 F.23 14091
(Fed. Cir. 1934) (table), second appesal docketed, No. §8-3050
-(Fed. Cir. Nov. 17, 1987).

Similarly, while we have ruled that administrative 1law
judges can be disciplined for disrespectful behavior, we have
been unwilling to do so unless their emplecying agencies can
actually establish that the disrespectful behavior meaningfully
impaired the supervisory relationship between the respondents and

their supervisors. Social Security Administration v. Brennan, 27
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M.S.P.R. 242 (1985). Disrespect normally goes to the heart of
the efficiency of the sefvice standard because it affects the
supervisor’s abhility tc maintain workplace discipline. However,
the same effect cannot be presumed with regard to the
disrespectful conduct of administrative law judges, because they
and their supervisors perform their adjudicatory functions
independently of each other. Since the supervisory role of an
Administrative Law Judge In Charge (”ALJIC”) 1s largely linited
to administrative matters, we required, in Brennan, proof of an
adverse effect and were unwilling to draw an inference that an
ALJ’s disrespectful behavior necessarily had a sufficiently
disruptive effect on that relationship to constitute goed cause
for discipline under section 7521.

Therefore, in reviewing the record in this case, we must
insure that the insubordination charges did not relate to
instructions which constituted improper interference with the
respendent’s  quasi-judicial functions and that the agency
established that respondent’s disrespectful conduct actually had
an adverse operational effect.

Respondent was clearly insubordinate. For  exarple,
ostensibly because of a minor travel reimiursement dispute, Judge
Burris refused, over two multi-month periods, to schedule any
hearings that reguired travel. See Complainant’s Exhibit ko. 20
(Ex. €-20), vol. I, pp. 232-33, 290.% wWe have previously held

that such behavior violates the good cause standard. In Manion

® In citations to exhibits throughout this opinion, "Ex." refers
to exhibit, "C" stands for Complainant's, and “R" stands for
Respondent's.
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we ssidﬂ 7{Algencies must have the power to discipline an ALJ for
an insubordinate and unreasonable refusal to carry out his
primary function of hearing and deciding cases.” 19 M.S.P.R. at
303.

The respondent did not establish +that the agency’s
requirements regarding the scheduling of cases 1in any way
interfered with his decisional independence, and we agree with
the findings contained in the recommended decision that no
reasonable excuse existed for the respondent’s behavior. The
record also reveals that the respondent insubecrdinately refused,
without any Jjustifiable excuse, to follow other administrative
instructions, relating to ©processing travel —vouchers and
distributing travel itineraries, which similarly did not
improperly intrude on his adjudicatory functions. Transcripts
(hereafter, Tr.) vol. I, pp. 188-96,

In addition, the agency established é%at the respondent’s
insubordinate and disrespectful conduct, the start of which
coincided with his being replaced as the Acting ALJIC of his
office, significantly impaired that —office’s operations.
Moreover, we find that the behavior complained of in this count
was the product of respondent’s resentful intent to “get even,”

by disrupting the operation of the office, for having bkeen
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replaced as ALJIC by his current supervisor. Ex. C~20 wvol. I,
pp. 207, 294, 307; vol. II, pp. 113, 220.7

There 1is no question that respondent’s 1nsiztence on
performing non-adjudicative tasks in ways which wtre contrary to
established office procedures confounded support staff emplovees
and caused disorganization, delays and disruption. R.D. at 12~
13. Moreover, those disruptive effects were the intended
consequences of respondent’s consistent attempts to undermine his
supervisor’s authority by countermanding his instructions (Ex. C-
2), by ridiculing him, directly and in conversations with other
employees, and by unreasonably refusing to deal directly with
him. See Ex. C-1.

Therefore, when the evidence is examined against the
necessary analytical framework, the correctness of the
recommended decision’s conclusion with regard to Count One is
confirmed.

Count Two

In Count Two, the agency charged the respondent with
"malicious use of the HHS grievance procedures.” It charged that
the respondent filed an inordinate number of ill-foungded
grievances which harassed the agency, and that he did so in order
to make outrageously vituperative attacks against his supervisors

and other management officials. The recommended decision found

7 This particular holding, which Burris's deposition supports, is
also implicitly contained in the recommended decision, which
contains the following statement: "the record evidence makes
perfectly clear {that]) these personnel changes . . . sparked
resentment in Burris . . . [particularly since his)  removal as
Acting ALJIC was due to dissatisfaction with his stewardship."
Recommended Decision at 4 - 5.
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that the respondent’s numerous and lengthy grievance filings did
harass agency officials and that the grievances were filed for
the purpose of harassment and to provide the respondent with a
forum for articulating abusive statements about agency officials.
R.D. at 21-22. The recommended decision then concluded that such
conduct constituted good cause for disciplining an administrative
law judge. R.D. at 23. We agree.

We note that only in the most extraordinary case will
statements made in grievances, or the filing of grievances, Le
fourid to constitute a proper basis for disciplining an employee.
In fact, we have previously observed that ”[t]he case law in this
area is clear that, in [the] absence of gross insubordination or
threats of physical harm, an employee may generally not be
discharged for rude or impertinent conduct in the course of
presenting dgrievances.” Kennedy v. Department of Arry, 22
M.S.P.R. 190, 194 (1984).

The law in this area is protective of the grievant’s rights
because, under 5 U.S5.C. § 2302(b)(9), a section which has
consistently been interpreted to apply to the filing of
grievances, it 1is a prohibited personnel practice to retaliate
against an employee for the exercise of an appeal right. See
Bodinus v. Department of the Treasury, 7 M.S.P.R. 536, 539
{1981). In addition, the law is protective of "hese rights in
order to insure the efficacy of appeals processes created in
furtherance of the public interest. Special Counsel v. HKHarvey,
28 M.S5.P.R. 595, 606 (1984), rev‘’d on other grounds, 802 F.2d 537

(D.C. Cir. 1986).
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However, the ©protections afforded to the filing of
grievances and to statements made within them are not absolute.
We have found that where there has been abusive behavior during
grievance hearings and where actions have been taken in bad
faith, an employee may be disciplined for grievance-related
conduct under the efficiency of the service standard. Farris v.
U.S5. Postal Service, 14 M.S.P.R. 568 (1983). We now find that
an administrative law Jjudge may also be disciplined under the
good cause standard on the basis of the type of grievance-systen
abuses revealed by the record in this case.

During the 26 months following the respondent’s replacement
as acting ALJIC, he filed approximately 100 grievances, totaling
more than 2000 pages. These massive filings placed a heavy
burden on those responsible for processing his grievances. R.D.
at 20. This burden was unreasonable because the respondent filed
frivolous grievances and grievances on matters for which, even if
valid, he sought no personal relief. See Ex. C-21. Rather than
seeking to obtain redress, the respondent used the grievance
system as an additional route for ¥“getting even” with those
people he held responsible for removing him from the acting ALJIC
position he temporarily occupied. R.D. at 21.

Moreover, the respondent repeatedly insulted the integrity,
intelligence and character of his supervisors and managenent
officials in those grievances. Ex. C-22 passim. In fact, we are
persuaded that the respondent filed these grievances in order to
obtain a forum in which tc cast aspersions and make derogatory

comments.
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The multitude of ill-founded grievances and the excesses
contained in them reflect that the appellant’s motives were to
insult and harass others. Under the circumstances presented
here, we find that the agency has established that respondent
committed outrageous and sufficiently flagrant abuses of the
grievance process to warrant the imposition of discipline under
the good cause standard.

The respondent contends that discipline cannot be inrposed
upon him for what he said in the grievances because the agency
did not establish, or even attempt to establish, that his
insulting comments were untrue. In making this argument,
however, the respondent misunderstands the nature of that portion
of the charge which relates to his use of abusive language. The
truth or falsity of his outlandish characterizations was not at
issue. The agency did not ask permission to discipline the
respondent for 1lying, and thus did not need to establish that he
was.

Instead, the agency sought ©permission to discipline
respondent for misusing the grievance system. And, in that
regard, the agency had to, and did, establish that the respondent
improperly used the system as a forum for hurling invectives
rather than, as the regulations intended, a forum for obtaining
persondl relief in the form of specific remedies which would
directly benefit him. 5 C.F.R. § 771.202.

Count Three

In Count Three, the respondent is charged with

insubordination for refusing to follow a written instruction
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issued to him on January 8, 1985, by the agency;s Chief
Administrative Law Judge. In reprimanding the respondent for his
intemperate use of abusive language, the Chief Administrative Law
Judge wrote, #I direct you not to use such intemperate language
in the future 1in vyour communicatiens to and about your
administrative supervisors.” The recommended decision found
that, despite that direction, the rgspondent continued to
describe his supervisors as liars, thieves, winmps, morons, angd
gangsters in official correspondence, and that his insubordinate
behavior constituted good cause to discipline the respondent.
R.D. at 24. We agree.

An administrative law judge can be disciplined for rude and
inconsiderate behavior which, like respondent’s, violates
generally accepted rules of conduct. 1In re Glover, 1 M.S.P.R.
660, 663 (1979), we allowed an administrative law judge who had
been unacceptably rude and inconsiderate to be disciplined and
held that the “proper performance of government business reguires
that employees treat each other with a minimum degree of courtesy
in their daily contacts.” Since the respondent could bDe
disciplined for his cbjectionable behavior, the agency was
clearly entitled to direct the respondent to refrain from

continuing to use such abusive 1anguage.8

B Even if we interpreted this directive as relating, in part, to
the respondent's use of language in grievances, we would still
conclude that the directive was advisir; the respondent to desist
from actionable behavior. This is so because we found, in Count
Two, that the respondent was abusing the grievance. process in
order to obtain an additional forum in which to improperly
inveigh against his supervisors.
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Moreover, even if the underlying conduct was not actionable,
an administrative law judge places himself at risk by choosing to
ignore a reasonable directive aimed at eliminating unreascnable
behavior from the work place. As we held in Social Security
Administration v. Brennan, 19 M.S.P.R. 335, 340 (1984), an
administrative law Jjudge’s qualified independence ”does not
provide immunity from appropriate supervision.” Where a
management need exists to impose reasonable requirements which
would not affect an ALJ’s ability to provide full and fair
hearings and to render impartial and complete decisions, we have
held that an ALJ would not be justified in refusing to conply
with such instructions.

Here, the reasonable management need was clear, and the
request’s impact wpon the respondent’s performance of
adjudicatory duties was  non-existent. Therefore, the
respondent’s insubordinate refusal to comply with <the <Chief
Administrative Law Judge’s directive constitutes good cause to
9

authorize the imposition of punishment in this case.

Count Feour

In Count Four, the respondent is charged with ancther act of

insubordination which relates to a different portion of the

? The charge in this count relates only to the appellant's
refusal to desist from continuing in his objectionable behavior
despite a lawful order to do sco. The objectionable behavior
itself -~ examples of which ccecurred both before and after the
ilssuance of that directive =-- forms part of the other bases upon
which the agency is seeking to discipline the respondent. Since
the agency is not requesting permission to punish the respondent
for that objectionable conduct in this count, the underlying
cffensive behavior described in the reprimand will not De
considered when we select an appropriate penalty teo authorize for
this established violation.
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writteﬁ reprimand he received from the Chief Administrative Law
Judge on January 8, 1985. In that portion, the respondent was
reprimanded for criticizing the motives cf the Social Security
Administration and for basing decisions upon his belief that the
Social Security Administration was denying recipients due process
because it was allegedly engaged in an “ongoing effort to reduce
the number of people on disability by any and every means.” Ex.
c-2 at 2.

In the reprimand, the respondent was urged to stop
criticizing the Social Security Administration in his decisions.
He was alsc specifically directed to stop discrediting the
agency’s evidence in cases where he concluded that claimants had
been denied due process of law by the Social Security
Administration. After receiving that written directive, the
respondent began to provide all claimants who appeared before him
with a copy of those admonitions, which he believed to be an
improper intrusion upon his decisional independence.

On March 18, 1385, the Chief Administrative Law Judge
ordered respondent to stop notifying claimants of the existence
of those instructions. The insubordination allegation in this
count is predicated upon the respondent’s refusal to comply with
that ordsr. The recommended decision finds that the respondent’s
failure to accede to that March 18, 1985 instruction constitutes
‘good cause under section 7521 for the imposition of punishment.
R.D. at 31. We disagree.

The ability of an administrative 1law Jjudge to write

decisions free from improper agency pressure is at the very core
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of an administrative law Jjudyge’s décisional independence.
Therefore, whenever an adverse action against an administrative
law judge is based upon what is contained in his decisions, the
agency must establish that its proposed action does not
impermissibly impinge on the right of the administrative law
judge to determire the content of his opinions. Social Security
Administration V; Glover, 23 M.S.P.R. 57 (1984). Moreover,
removal proceedings predicated upon an administrative law judge’s
conduct of hearings “”should be reserved for those cases which
invelve serious improprieties, flagrant abuses, or repeated
breaches of acceptable standards of Jjudicial behavior.” In re
Chocallo, 1 M.S.P.R. 605, 632 (1980).

In this case, the agency has failed to establish that its
instructions did not impinge upon the respondent’s right to
determine the contents of his decisions or that the respondent’s
response to those instructions involved improper Jjudicial
conduct. There 1is no gquestion that the instructions issued by
the Chief Administrative Law Judge intruded upon the respondent’s
decisional independence. The respondent was being reprirmanded
for what he had said in his decisions and was being advised or
ordered not to make similar statements and rulings in future
decisions,

The agency attempted to justify these intrusions upon the
respondent’s decisional independence on the grounds that it was
merely trying to put an end to decisional actions which were
“reckless” and/or which constituted a “dereliction of duty.”

However, in support of this position the agency chose to rely
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only upoen sketchy and conclusory descriptions of the respondent’s
judicial conduct and did not offer sufficient evidence from which
it could be determined that the respondent had acted improperly.

In addition, the respondent has contended that his actions
were correct, and that they were consistent with contemporaneous
Cohgressional and judicial criticisms of the agency’s operation
of the disability program. In that regard, we note that the
Committee on Ways and Means, in its report on the Social Security
Disability Benefit Reform Act, expressed concern over the
agency’s non-acquiescence policy under which the agency chose not
to ”follew U.S. Courts of appeals decisions with which it
disagrees, either nationwide or within the «circuit of the
ruling.” H.R. Rep. No. 618, 98th Cong., 2d Sess. 2, reprinted in
(1984) U.S. Code Cong. and Ad. News 3038, 3060.

Similarly, we note that the Subcommittee on Oversight of
Government Management of the Committee on Governmental Affairs
issued a report expressing its concern over the agency’s apparent
pressuring of administrative law judges to find more claimants
ineligible. Staff of Senate Comm. on the Judiciary, 98th Cong.,
1st Sess., Report on Oversight of Government Management (Conmn.
Print 1983).

And, we note that a federal district court judge expressed
concern over the fact that the agency was pressuring doctors to
reach conclusions in their reports which were contrary to their
own professional beliefs, and that administrative law Jjudges
were, thereafter, placing undue reliance upon those reports.

City of New York v. Heckler, 578 F.Supp. 1109, 1124 (E.D.N.Y.
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1984), arff’d sub. nom. Bowen v. City of New York, 476 U.S. 467
(1986) .

With that as a context, we cannot find, without adequate
evidence from the agency, *that respondent’s comments or actions
were either reckless or in dereliction of his duties. Therefore,
the agency has not established that it was Jjustified in its
attempted intrusion upon the respondent’s decisional
independence.

Moreover, we cannot fault the respondent’s decision to
inform claimants who appeered before him of the administrative
attempt to affect his decisions. The respondent’s notification
of claimants was not a flagrant or an actionable abuse of his
. judicial powers. Considerations of fairness may well have
required him to tell claimants about agency admonitions which he
believed affected his ability to exercise judicial independence
in their cases.

And the fact that the agency subsequently ordered the
respondent to stop informing claimants of those admonitions
placed the respondent in an untenable position. That March 18th
order gave the respondent an unacceptable choice. He could
follow the order and not reveal what he believed to be an
unwarranted intrusion inte his decisional independence, and one
which claimants might reasonably believe would affect their right
to a fair hearing -- or he could disobey the order and risk
additional disciplinary action. The respondent’s refusal to
comply with this order under those circumstances does not

constitute good cause under section 7521.
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Count Five

In Count Five, the agency charged the respondent with the
insubordinate misuse of official, i.e. free, mail envelopes. The
respondent did not contest the factual basis for this charge.
For over two years, despite repeated instructions to stop, the
respondent on numerous occasions used official envelopes to mail
his grievances, to make Freedom of Information Act requests to
the agency, and to mail letters complaining about the agency to
members of the media, elected offiéials, and the EEOC. The
recommended decision finds that this use of free mail envelopes
was unlawful and insubordinate, and that it constitutes good
cause to discipline an administrative law judge. R.D. at 32-33.
We agree. |

Misuse of free mail privileges has been held tc violate the
efficiency of the service standargd. laursen v. Veterans
Administration, 4 M.S.P.R. 66 (1980). We now holdjthat where, as
here, there is a serious and insubordinate abuse of thcse
privileges, misuse can also violate the good cause standard
contained in section 7521. Abuse of the free mail privilege is
not only against the law, it can also constitute the basis for
criminal charges. See 39 U.S.C. § 3201 et seq. and 18 U.S.C.
§ 1719. Therefore, when the respondent insubordinately abused
those privileges, he called into question his qualifications to
serve in a judicial role and committed acts which could undermine
the confidence of the public in the administrative adjudicatory

process.
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The respondent contends, however, that he did nét, in fact,
abuse the free mail privileges because most of the voluminous
mailings at issue in this count related, directly or indirectly,
to activities which the government protects or encourages. 1In
fact, in sending his letters, the respondent was utilizing the
grievance and discrimination coniplaint process; he was, at least
arguably, engaging in whistleblowing activities; he was seeking
information from the government; and he was corresponding with
elected officials.

Nevertheless, we find that the respondent’s contention lacks
merit. Encouraged. or protected activities are not necessarily
the same as official activities. Congress has protected most of
the activities for which +the respondent utilized free mail
envelopes by making it unlawful for agencies to wrongfully
retaliate against employees for participating in those
activities. However, Congress did not declare, and no court has
found, that those encourayed or protected activities are official
business, within the meaning of that term in 39 U.S.C. § 3201.
Moreover, generally, in determining what constitutes official
government busiaess, the Postal Service defers to the judgment of
the individual agencies {Ex. R-100 at 1) and, here, the agency
has established that under its policy these types of mnailings
are not official business. Tr. vol. I, pp. 66~69, also see Ex.
R-113 at 4. Further, the respondent was advised by the EEOCC that
it was its policy not toc accept correspondence in franked mail
envelopes. Tr. vol. I, pp. 44-45. Therefore, despite the fact

that the activities engaged in by the respondent may all have
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been favored by law, we find that the respondent was not entitled
to use free official mail envelopes +to engage in those
activities.
Penalty

In section 7521 cases, it 1s this Board, rather than the
employing agency, which selects the appropriate penalty and, in
making that determination, the standards articulated in Douglas
v. Veterans Administration, 5 M.S.P.R. 280 (1581), are looked to
for guidance. The recommended decision found that the agency
established good cause for disciplining the respondent under each
of the five counts in this complaint. After considering the
Douglas factors, it recommended that the respondent be removed
from the federal service.

We have found that the agency established good cause under
only four of the five counts. Despite that difference, we agree
with the recommended decision’s conclusion that the agency should
be authorized to remove the respondent from the federal service.

The respondent’s behavior which formed the basis for the
first two counts is unacceptable in any workplace. He acted in
an exceedingly abusive manner for several years. The existence
of this long-term pattern of outrageous conduct makes the
possibility of rehabilitation extremely unlikely. Moreover,
there is no indication in the record that this respondent is
capable of moderating his excessive behavior. Therefore, reroval
is justified on the basis of the repeatedly objectionable and
offensive conduct established under either of those counts. In

addition, given the severity of either of those coffenses, no
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alternative sanction would constitute an adequate punishment.
Therefore, even after considering all mitigating factors,
including respondent’s work record and his length of service, we
still conclude that removal 1is warranted for each of those
offenses.

Since we are, herein, authorizing the agency tc inpose the
most. severe discipline allowable by 1law for the violations
established under each of the first two counts, no additional
punishment can be imposed for the other violations. However, had
those other and less serious violations been the only established
charges, we would have authorized the agency to suspend the
respondent for 30 days under Count Three and for 60 days under

Count Five.
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Conclusion

Good cause has been established to autheorize the removal of
the respondent from the federal service. Accordingly, the Social
Security Administration is AUTHORIZED to so remove the respondent
from the federal service.

This is the final decision of the Merit Systems Protection
Board. The respondent has the right to seek judicial review as

provided in 5 U.S.C. § 7703.

/% , s /f, ‘ .
FOR THE BOARD: é{%%%%ét?2§?§%4'
“Rebert E. Taylor

Clerk of the Boatd
Washington, D.C.



